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NOTES. 



Damages for Mental Suffering. — As a matter of principle, 
there is perhaps no good reason why the law should not allow 
damages for mental suffering caused by a wrongful act, when such 
suffering is unconnected with bodily injury, or physical contact. 
But by the great weight of authority recovery may not be had' in 
such a case. Freedom from liability does not rest on the theory 
that no injury has been done, or that such mental disturbance may 
not follow the act as a probable consequence. Recovery is denied 
because distress of mind can be measured only by its physical effects; 
because it is impossible satisfactorily to administer any other rule. 
The difficulty last named has been experienced in those jurisdictions 
which allow recovery for mental anguish caused by negligence in 
the delivery of telegrams. This doctrine has given rise in those 
states to a great mass of speculative litigation, and has just been 
cast aside as impracticable by the Supreme Court of Indiana, which 
has applied it during the past twelve years. Telegraph Co. , v. Fergu- 
son, 60 N. E., 675. 

In cases where there is no immediate personal injury, but where 
bodily illness follows as a result of sudden fright, some of the objec- 
tions urged against recovery for fright alone fall to the ground. 
It has often been held that an action may lie for damage done by 
an animal frightened by a negligent act apart from physical contact 
1 Beven on Negligence, 78. Yet in the leading case on that point 
it was held that there could be no recovery where a defendant's 
negligence caused reasonable terror, and illness ensued. R'y Com. v. 
Coultas, 13 App. Cas., 222 (1888). This decision was handed 
down by the Judicial Committee and hence is not binding on the 
English courts. The doctrine announced has been repudiated in 
Ireland, Bell v. G. N. R'y Co., 26 L. R. Ir., 428 (1890), and has 
not been followed in the Queens Bench Division. Wilkinson v. 
Dounton (1897) 2 Q. B., 57. In 1896 the rule of the Coullas case 
was adopted in New York, the Court declaring that such injuries 
were too remote to be the subject of compensation. Mitchell v. 
Rochester R'y, 151 N. Y., 107. But inasmuch as the illness was 
directly traceable to the fright caused by defendant's act, the reason 
given is not wholly satisfactory. 

In Massachusetts where damages for mental distress have been 
allowed in the case of a trespass upon a burying ground, Meagher 
v. Driscoll, 99 Mass., 281 (1868), or of an illegal eviction from 
leased premises, Fillebrown v. Hoar, 124 Mass., 580 (1878), the 
Mitchell case has been followed, the Court limiting the application 
of the doctrine to cases of negligence. Spade v. Lynn, Ry., 168 
Mass., 285(1897). So in two recent New York cases the Appellate 
Division has held that the Mitchell case does not apply to wilful 
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torts, and has given damages accordingly. Preiser v. Weilandt, 48 
App. Div., 569; Williams v. Underhill, 63 App. Div., 224. 

The soundness of this alleged distinction is not apparent. 
Whether a wrong be wilful or only negligent, the wrongdoer is liable 
for such injuries as flow naturally from his act. If damages for the 
results of mental distress caused by him are too remote in the one 
case, they must be so in the other. Moreover, if it is inconvenient 
to award damages for injuries resulting from shock or fright caused 
by a negligent act, it must be equally inconvenient when the act is 
wilful. The objection as to the encouragement of speculative liti- 
gation applies to both classes of cases. It may be that the disposi- 
tion to give punitive damages has misled the courts and brought 
this confusion into their decisions. 



Removal of Causes — Prejudice. — In City of Terre Haute v. 
E. <S* T. H. R. Co. el al., 106 Fed., 545, C. C. D., Ind., Feb., 
1 90 1, the Circuit Court of the United States has recently departed 
from the view ordinarily accepted of the prejudice and local influ- 
ence clause of the Removal Statute. It was held that diversity of 
citizenship, such as would give original jurisdiction to the Circuit 
Courts, must exist in order that a defendant might remove from the 
State courts. 

Under the Removal Act of 1867, which was not affected by the 
Act of 1875, it was settled that all the plaintiffs must be citizens of 
different states from those of all the defendants, and that all parties, 
plaintiff or defendant, must join in the petition for removal. Young 
v. Parker's Adms., 132 U. S., 267 (1889). In the Act of 1887 it 
was provided that, under certain conditions, in a "controversy 
between a citizen of the state in which the suit is brought and a 
citizen of another state, any defendant being such citizen of 
another state," might remove on the ground of prejudice and local 
influence. It was contended that, since the diversity of citizenship 
which is necessary to give the Circuit Court original jurisdiction 
was not specifically required, the phrase "being such citizen of 
another state" would be meaningless, unless some defendants 
might be of the same state as the plaintiff; Whelan v. N. Y., L. E. 
& W. R. Co., 35 Fed., 849 (1888); also, that this provision for 
remanding the suit would have little application if there were 
diversity of citizenship. This view was generally adopted by the 
Circuit Courts. Bonner v. Meikle, 77 Fed., 485 (1896); Jackson v. 
Pearson, 60 Fed., 113 (1892). . In Fiske v. Henarie, 142 U. S., 
459 (1892), the question came before the Supreme Court, but the 
determination of it was expressly avoided, the decision passing off 
on the ground that the petition for removal was too late. 

Inasmuch as under the Statute of 1867 diversity of citizenship 
was essential, Young v. Parker's Adms., supra, and the language used 
in the Statute of 1887, as amended in 1888, had received a settled 
construction, Anderson v. Bowers, 43 Fed., 321 (1890), and as, 
further, it was the aim of the statute to cut down the number of 
cases removable to the Circuit Courts, it would seem that the prin- 



